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DEPARTMENT OF THE TREASURY

I nt ernal Revenue Service

26 CFR Parts 1 and 301

REG- 108524- 00

RI'N 1545- BD8O

Section 1446 Regul ations; w thholding on effectively connected
t axabl e i ncone all ocable to foreign partners

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTI ON:  Notice of proposed rul emaki ng, notice of proposed

rul emaki ng by cross reference to tenporary regul ati ons and
noti ce of public hearing.

SUMMARY: The I RS is proposing to issue tenporary regulations
under section 1446 of the Internal Revenue Code relating to
the circunstances under which a partnership may take partner-

| evel deductions and | osses into account in conputing its

wi t hhol ding tax obligation with respect to a foreign partner’s
al l ocabl e share of effectively connected taxable income. The
text of the tenporary regul ati ons published el sewhere in this
i ssue of the Federal Register also serves as the text of these
proposed regulations. |In addition, the proposed regul ations
amend regul ati ons under sections 1464, 6071, 6091, 6151, 6302,

6402, 6414, and 6722 to inplenent the section 1446 regine.
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Thi s docunent al so provides a notice of public hearing on
t hese proposed regul ations.
DATES: Witten or electronic comments and requests to comment
at the public hearing scheduled for October 3, 2005, nust be
recei ved by August 16, 2005.
ADDRESSES: Send subm ssions to: CC:. PA:LPD: PR (REG 108524-00),
room 5203, Internal Revenue Service, P.O Box 7604, Ben
Franklin Station, Washi ngton, DC 20044. Subm ssions may be
hand delivered Monday through Friday between the hours of 8
a.m and 4 p.m to CC PA LPD: PR (REG 108524-00), Courier’s
Desk, Internal Revenue Service, 1111 Constitution Avenue, NW,
Washi ngton, DC 20044. Alternatively, taxpayers nmay submt
comments electronically via either the IRS internet site at

wwv. i rs. gov/regs or the Federal eRul emaking Portal at

www. r egul ati ons. gov (I RS and REG 108524-00). The public

hearing will be held in the Auditorium of the Internal Revenue
Bui |l di ng, 1111 Constitution Avenue, NW, Washi ngton, DC on

Oct ober 3, 2005.

FOR FURTHER | NFORMATI ON CONTACT: Concerning the proposed
regul ati ons, Ronald M Gootzeit, at (202) 622-3860 or to be

pl aced on the attendance |ist for the hearing, Jacqueline
Turner at (202) 622-7180 (not toll-free nunbers).

SUPPLEMENTARY | NFORMATI ON:



Paperwor k Reducti on Act

The col l ections of information contained in this notice
of proposed rul emaki ng have been submtted to the Ofice of
Managenent and Budget for review in accordance with the
Paperwor k Reduction Act of 1995 (44 U.S.C. 3507(d)). Comments
on the collections of information should be sent to the Ofice
of Managenment and Budget, Attn: Desk O ficer for the
Departnment of the Treasury, Ofice of Information and
Regul atory Affairs, Washington, DC 20503, with copies to the
| nternal Revenue Service, Attn: IRS Reports Clearance Oficer,
SE: W CAR: MP: T: T: SP, Washi ngton DC 20224. Comments on the
collections of information should be received by July 18,
2005. Coments are specifically requested concerning:

Whet her the proposed collections of information are
necessary for the proper performance of the functions of the
| nternal Revenue Service, including whether the information
wi |l have practical utility;

The accuracy of the estimated burden associated with the
proposed coll ections of information (see bel ow);

How the quality, utility, and clarity of the information

to be collected my be enhanced;
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How t he burden of conplying with the proposed coll ections
of information may be m nim zed, including through the
application of automated coll ection techni ques or other forns
of information technol ogy; and

Esti mates of capital or start-up costs and costs of
operati on, maintenance, and purchase of services to provide
i nformation.

The collections of information in this proposed
regul ation are in 81.1446-6T. This information is required to
determ ne the extent to which a partnership is required to pay
a w thhol ding tax under section 1446 with respect to its
effectively connected taxable incone allocable to a foreign
partner. The reporting requirenent in 81.1446-6T is
voluntary. The likely respondents include individuals,
busi nesses or other for profit institutions, and small
busi nesses or organi zati ons.

Esti mated total annual reporting burden: 2,500 hours.

Esti mat ed average annual burden hours per respondent: .5
hours.

Esti mat ed nunmber of respondents: 5, 000.

Esti mat ed annual frequency of responses: on occasion and
annual | y.

An agency may not conduct or sponsor, and a person is not
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required to respond to, a collection of information unless it
di splays a valid control number assigned by the Ofice of
Managenent and Budget .

Books or records relating to a collection of informtion
must be retained as long as their contents may becone materi al
in the adm nistration of any internal revenue |law. GCenerally,
tax returns and tax return information are confidential, as
required by 26 U . S.C. 6103.

Backgr ound

Tenporary regul ati ons published el sewhere in this issue
of the Federal Register anmend the Income Tax Regul ations (26
CFR part 1) relating to section 1446. The text of those
regul ati ons al so serves as the text of the proposed
regul ati ons pertaining to section 1446 that are included in
this docunment. The preanmble to the tenporary regul ations
expl ai ns the amendnents to section 1446. The proposed
regul ati ons also anend the Income Tax and Procedure and
Adm ni stration Regulations (26 CFR Parts 1 and 301) relating
to sections 1464, 6071, 6091, 6151, 6302, 6402, 6414, and
6722. The anendnments to these sections are necessary to

coordi nate the sections with the final section 1446
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regul ati ons issued el sewhere in this issue of the Federal
Regi st er.
Speci al Anal yses

It has been determ ned that this notice of proposed
rulemaking is not a significant regulatory action as defined
in Executive Order 12866. It also has been determ ned that
section 533(b) of the Admi nistrative Procedures Act (5 U S.C
chapter 5) does not apply to these regulations. |t is hereby
certified that the collections of information contained in
t hese regulations will not have a significant econom c inpact
on a substantial nunmber of small entities. This certification
is based upon the fact that only a |limted nunber of snal
entities are inpacted by these collections and the burden
associ ated with such collections is .5 hours. Moreover, the
information collection in 81.1446-6T is voluntary. Therefore,
a Regulatory Flexibility Analysis under the Regul atory
Flexibility Act (5 U . S.C. chapter 6) is not required.
Pursuant to section 7805(f) of the Code, this notice of
proposed rulemaking will be submtted to the Chief Counsel for
Advocacy of the Small Business Adm nistration for coment on
its inmpact on small business.

Comrent s and Public Heari ng



-7-

Bef ore these proposed regul ations are adopted as fi nal
regul ati ons, consideration will be given to any witten
comments (a signed original and eight (8) copies) that are
submtted tinely to the IRS. All coments will be avail abl e
for public inspection and copying. The Treasury Depart nment
and | RS request comments on the clarity of the proposed
regul ati ons and how they may be nmade easier to understand.
Al coments will be available for public inspection and
copyi ng.

A public hearing has been schedul ed for COctober 3, 2005,
beginning at 10 a.m in the Auditorium of the Internal Revenue
Bui |l di ng, 1111 Constitution Avenue, NW, Washi ngton, DC. All
visitors nust enter at the Constitution Avenue entrance and
present photo identification to enter the building. Because
of access restrictions, visitors will not be admtted beyond
the i nmedi ate entrance area nore than 30 m nutes before the
hearing starts. For information about having your nanme pl aced
on the building access list to attend the hearing, see the
“FOR FURTHER | NFORMATI ON CONTACT” section of this preanble.

The rules of 26 CFR 601.601(a)(3) apply to the hearing.
Persons who wi sh to present oral coments at the hearing nust
submt electronic or witten coments and an outline of the

topics to be discussed and the tine to be devoted to each
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topic (signed original and eight (8) copies) by August 16,
2005. A period of 10 mnutes will be allotted to each person
for making comments. An agenda show ng the schedul e of
speakers will be prepared after the deadline for receiving
outlines has passed. Copies of the agenda will be avail able
free of charge at the hearing.
Drafting Information

The principal authors of these proposed regul ations are
David J. Sotos, fornerly of the Ofice of the Associate Chief
Counsel (International), and Ronald M Gootzeit of the Ofice
of Associ ate Chief Counsel (International). However, other
personnel fromthe Treasury Departnent and IRS participated in
t heir devel opnent.
Li st of Subjects

26 CFR Part 1

| ncone taxes, Reporting and recordkeepi ng requirenents.

26 CFR Part 301

Enmpl oynent taxes, Estate taxes, Excise taxes, G ft taxes,
| ncone taxes, Penalties, Reporting and recordkeepi ng
requi renents.
Proposed Anendnents to the Regul ations

Accordingly, 26 CFR parts 1 and 301 are proposed to be

anended as foll ows:



PART 1--1 NCOVE TAXES

Paragraph 1. The authority citation for part 1 continues
to read, in part, as follows:

Aut hority: 26 U.S.C. 7805 * * ~*

81.1446-6 al so i ssued under 26 U.S.C. 1446(f).* * *

Par. 2. Section 1.1446-6 is added to read as foll ows:

81.1446-6 Special rules to reduce a partnership’s 1446 tax

with respect to a foreign partner’s all ocable share of

effectively connected taxable incone.

[ The text of this proposed section is the sane as the
text of 81.1446-6T published el sewhere in this issue of the
Federal Register].

Par. 3. In 81.1464-1, paragraph (a) is anended by adding
three sentences at the end of the paragraph to read as
fol |l ows:

8§1.1464-1 Refunds or credits.

(a) * * * Wth respect to section 1446, this section
shall only apply to a publicly traded partnership described in
81.1446-4. See 81.1446-3(d)(2)(iv) for rules permtting a
wi t hhol di ng agent to obtain a refund of tax paid under section
1446. The previous two sentences shall apply to partnership
t axabl e years beginning after the date these regul ations are

publi shed as final regulations in the Federal Register.
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Par. 4. In 81.6071-1, paragraph (c)(15) is revised to
read as foll ows:

81.6071-1 Tine for filing returns and other docunents.

*x * * * *

(c) * * *

(15) For provisions relating to the tinme for filing an
annual information return on Form 1042-S or Form 8805 of the
tax w thheld under chapter 3 of the Internal Revenue Code
(relating to withholding of tax on nonresident aliens and
foreign corporations and tax-free covenant bonds), see
81.1461-1(c) and 81.1446-3(d). The references in the previous
sentence to Form 8805 and 81.1446-3(d) shall apply to
partnership taxable years beginning after the date these
regul ati ons are published as final regulations in the Federal
Regi st er.
ok ok * %

Par. 5. In 81.6091-1, paragraph (b)(17) is added to read
as follows:

81.6091-1 Place for filing returns or other docunents.

*x * * * *

(b) * k* %
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(17) For the place for filing information returns on
Form 8805 with respect to certain anmounts paid on behal f of
foreign partners, see the instructions to the form
%k ok * %

Par. 6. In 81.6151-1, paragraph (d)(2) is revised to
read as foll ows:

81.6151-1 Tinme and place for paying tax shown on returns.

* * * * *

(d) * * *
(2) For provisions relating to the use of such financi al
institutions for the deposit of taxes required to be wthheld
under chapter 3 of the Internal Revenue Code on nonresident
aliens and foreign corporations and tax-free covenant bonds,
see 81.6302-2. Wth respect to section 1446, the previous
sentence shall apply only to a publicly traded partnership
described in 81.1446-4. This paragraph shall apply to
publicly traded partnershi ps described in the previous
sentence only for partnership taxable years beginning after
t he date these regul ations are published as final regulations
in the Federal Register.
ok ok k%
Par. 7. In 81.6302-2, paragraphs (a)(1)(i) and (2) are

revised to read as foll ows:
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81.6302-2 Use of Governnent depositaries for paynent of tax

wi t hhel d on nonresident aliens and foreign corporations.

(a) * * %
(1) * * %

(i) Mnthly deposits. Except as provided in paragraphs

(a)(1)(i1) and (iv) of this section, every w thhol di ng agent
who, pursuant to chapter 3 of the Internal Revenue Code, has
accumul ated at the close of any cal endar nonth begi nning on or
after January 1, 1973, an aggregate amount of undeposited
t axes of $200 or more shall deposit such aggregate amount with
an authorized financial institution (see paragraph (b)(1)(ii)
of this section) within 15 days after the close of such
cal endar nonth. However, the precedi ng sentence shall not
apply if the w thhol ding agent has nade a deposit of taxes
pursuant to paragraph (a)(1)(ii) of this section with respect
to a quarter nmonthly period which occurred during such nont h.
Wth respect to section 1446, this section shall only apply
to a publicly traded partnership described in 81.1446-4. The
previ ous sentence shall apply to partnership taxable years
begi nning after the date these regul ati ons are published as

final regulations in the Federal Register.

* * % *x %
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(2) Cross reference. For rules relating to the

adj ust ment of deposits, see 81.1461-2(b) and 81.6414-1. For
rules requiring paynent of any undeposited tax, see 81.1461-1.
Par. 8. Section 1.6414-1 is anmended by:
1. Adding three sentences at the end of the undesignated
text follow ng paragraph (a)(2).
2. Revising the third sentence of paragraph (b).
The addition and revision read as foll ows:

81.6414-1 Credit for refund of tax wi thheld on nonresident

aliens and foreign corporations.

(a) * * * Wth respect to the paynent of wi thhol ding
tax under section 1446, this section shall only apply to a
publicly traded partnership described in 81.1446-4. See
81.1446-3(d)(2)(iv) for rules regarding refunds to a
wi t hhol di ng agent under section 1446. The previous two
sentences shall apply to partnership taxable years begi nning
after the date these regul ations are published as final
regul ations in the Federal Register.

(b) * * * The anpunt so clainmed as a credit may be
applied, to the extent it has not been applied under paragraph

(b) of 81.1461-2, by the wi thholding agent to reduce the
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amount of a paynment or deposit of tax required by 81.1461-1 or
paragraph (a) of 81.6302-2 for any paynent period occurring in
the cal endar year follow ng the cal endar year of
overw t hhol di ng. * * *
ok ok * %
PART 301- - PROCEDURE AND ADM NI STRATI ON

Par. 9. The authority for 26 CFR part 301 continues to
read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 10. In 8301.6302-1, paragraph (b)(2) is revised to
read as follows:

8301.6302-1 Mode or tine of collection of taxes.

* * * * *

(b) * * *
(2) For provisions relating to the use of Federal
Reserve banks or authorized comrerci al banks in depositing the
tax required to be wthheld under chapter 3 of the Internal
Revenue Code on nonresident aliens and foreign corporations
and tax-free covenant bonds, see 81.6302-2 of this chapter.
The previous sentence shall include paynment of w thhol ding tax
under section 1446 and 81.1446-4. References in this
paragraph (b)(2) to paynent of wi thholding tax under section

1446, shall apply to partnership taxable years beginning after



-15-
the date these regul ations are published in the Federal
Regi st er.

Par. 11. In 8301.6402-3, the second and third sentences
of paragraph (e) are revised, and a sentence is added at the
end of the paragraph to read as foll ows:

8301. 6402-3 Special rules applicable to incone tax.

*x * * * *

(e) * * * Also, if the overpaynment of tax resulted from
the wi thhol ding of tax at source under chapter 3 of the
| nternal Revenue Code, a copy of the Form 1042-S, Form 8805,
or other statenment (see 81.1446-3(d)(2)) required to be
provided to the beneficial owner or partner pursuant to
81.1461-1(c)(1)(i) or 81.1446-3(d) of this chapter nmust be
attached to the return. For purposes of claimng a refund,
t he Form 1042-S, Form 8805, or other statenent nust include
t he taxpayer identification nunber of the beneficial owner or
partner even if not otherwise required. * * * References in
this paragraph to Form 8805 or other statenents required under
81.1446-3(d)(2) shall apply to partnership taxable years
begi nning after the date these regul ati ons are published as

final regulations in the Federal Register.
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Par. 12. In 8301.6722-1, paragraph (d)(3) is revised to
read as foll ows:

8301.6722-1 Failure to furnish correct payee statenents.

* * * * *

(d) * * %

(3) Oher items. The term payee statenent al so includes

any form statenment, or schedule required to be furnished to
the recipient of any amount fromwhich tax is required to be
deducted and w thhel d under chapter 3 of the Internal Revenue
Code (or fromwhich tax would be required to be so deducted
and wi t hheld but for an exenption under the Internal Revenue
Code or any treaty obligation of the United States), generally
the recipient copy of Form 1042-S or Form 8805. The reference
in the previous sentence to Form 8805 shall apply to

partnership taxable years beginning after the date that these



regul ati ons are published as final regulations in the Federal

Regi ster.

Mark E. Matt hews,

Deputy Commi ssi oner for Services and Enforcenent.



